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Lowndes County Board of Commissioners et al. v.
Connell et al., A10A1213 Ga. Ct. App. (September 8,
2010).

In Connell, the Court of Appeals provided insight into what
evidence can support a finding that a claimant did not sus-
tain a compensable injury. In Connell, the claimant, an in-
vestigator with the Lowndes County Sheriff’s Office, injured
his right knee in accidents at work on March 17, 2005 and
August 31, 2006. The claimant lost no time from work and
received only minor medical treatment for the March 2005
incident related to bursitis. He continued to work through
May 2007.

On May 12, 2007, the claimant injured his right knee while
riding a four-wheeler at home. The claimant reported he felt
a “sharp pain” and a “pop” in his right knee. An orthopedic
surgeon diagnosed a torn anterior cruciate ligament (ACL)
and torn knee cartilage. The claimant underwent surgery
and missed approximately seven weeks of work.

The claimant subsequently filed a workers’ compensation
claim seeking payment of his medical expenses associated
with the treatment for the torn ACL and cartilage, as well
as temporary total disability benefits for the time he spent
out of work after the four-wheeler incident.

The parties agreed the claimant sustained injuries to his
right knee arising out of and in the course of his employment
on March 17, 2005 and August 31, 2006. At issue, however,
was whether the torn ACL and cartilage were causally con-
nected to the prior work-related accidents or were new inju-
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ries caused solely by the four-wheeler incident. The claim-
ant made several arguments in favor of compensability. He
argued that the torn ACL was compensable as an original
accident claim related to the March 2005 and August 2006
incidents because his ACL was torn at that time; he claimed
the torn ACL was compensable as a “new accident” because
his knee was in a weakened state on May 12, 2007; and he
claimed the ACL tear in May 12, 2007, was a “superadded
injury.” The employer and insurer took the position that the
knee problems were caused solely by the four-wheeler inci-
dent and were unrelated to the claimant’s employment.

The Administrative Law Judge (ALJ) found that the torn
ACL was causally connected to the claimant’s August 2006
job accident and awarded him medical expenses for treat-
ment of that condition. However, the ALJ denied the claim-
ant’s request for medical expenses associated with the torn
cartilage and for temporary total disability benefits for his
time out of work after the four-wheeler incident. On appeal,
the State Board overruled the ALJ and denied all benefits
to the claimant.

The claimant appealed, and the Superior Court upheld
the State Board’s finding the claimant was not entitled to
medical expenses for the torn cartilage or temporary total
disability benefits. However, the Superior Court also held
there was no evidence to support the State Board’s reversal
of the ALJ’s award of medical expenses for the torn ACL.

The Court of Appeals held that there was some evidence to
support the State Board’s finding that the claimant’s torn
ACL was a new injury resulting solely from the four-wheel-
er incident. Specifically, before the four-wheeler incident,
Connell was diagnosed with bursitis, not an ACL tear. In
addition, following the August 2006 job accident, Connell
returned to work immediately, performed all of his duties,
and did not seek any further medical treatment. Finally,
Connell testified he felt a “pop” and experienced excruciat-
ing pain during the four-wheeler incident, which was differ-
ent than the pain he felt before the four-wheeler incident.
Therefore, the State Board was authorized to conclude the
torn ACL was not compensable as an original accident or a
new accident claim.
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Imerys Kaolin v. J. W. Blackshear, A10A1216 Ga. Ct.
App. (September 15, 2010).

Blackshear highlights the importance of strict compliance
with the notice requirements under O.C.G.A. § 34-9-104(a)
(2) before reducing an employee’s benefits from temporary
total disability (T'TD) benefits to temporary partial disabil-
ity (TPD) benefits. However, Blackshear also stands for the
proposition that an employer is not barred from filing a sub-
sequent WC-104 in the event it failed to follow those notice
requirements previously.

Under O.C.G.A. § 34-9-104(a)(2) and Board Rule 104 an em-
ployer/insurer can unilaterally reduce an employee’s TTD
benefits to TPD benefits 52 consecutive or 78 aggregate
weeks after the treating physician releases the employee to
return to work with restrictions. However, Board Rule 104
requires that the employer/insurer serve the employee and
the employee’s attorney with a Form WC-104 no later than
60 days from the date the employee was released to work
with restrictions by the authorized treating physician, and
the employer/insurer must attach to the Form WC-104 the
medical report demonstrating the employee is capable of
performing work with restrictions.

In Blackshear, the claimant injured both of his hands in the
course of his employment on May 24, 2001, and the employ-
er commenced TTD benefits from the date of injury. On June
11, 2001, the claimant was released to return to work with
restrictions. In January 2002, the employer/insurer notified
the claimant that his TTD benefits would be reduced to TPD
benefits effective June 4, 2002, pursuant to the light-duty
work release issued by the authorized treating physician.

However, the employer/insurer did not actually reduce the
claimant’s benefits in 2002. Instead, the employer/insurer
obtained new documentation from the orthopedist releas-
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ing the claimant to return to work with restrictions. This
light-duty work release was dated December 31, 2002, and
was based on an evaluation conducted in August 2002. Cit-
ing the December 2002 light-duty work release, the em-
ployer/insurer notified the claimant on January 14, 2003,
that his benefits would be reduced from TTD benefits to
TPD benefits on December 31, 2003. The claimant’s ben-
efits were actually reduced in January 2004 and on Febru-
ary 8, 2008, the employer/insurer suspended the claimant’s
TPD benefits on the ground that the claimant had been
paid the maximum amount of TPD benefits to which he
was entitled.

In October 2008, the claimant requested that his TTD ben-
efits be recommenced arguing that he had never been time-
ly notified of the unilateral reduction pursuant to O.C.G.A.
§ 34-9-104(a)(2) and the reduction was, therefore, improp-
er. The ALJ agreed, finding that the June 11, 2001 work
release and the December 2003 release were substantively
the same, and concluded that the employer/insurer were
required to notify the claimant of the reduction within 60
days of June 11, 2001 (the date of the first light-duty work
release). Because it failed to do so, the claimant was enti-
tled to TTD benefits retroactive to the date of the unilateral
reduction in January 2004.

The employer/insurer appealed and the Appellate Division
adopted the conclusions of the ALdJ, except stated, “should
a release be issued based upon a subsequent examination
and determination of limitations, then ostensibly a new
60-day period would commence from the date of the ex-
amination and determination, during which another Form
WC-104 may be filed, but those circumstances are not pre-
sented here.” The Superior Court disagreed and reinstated
all of the conclusions and findings of fact reached by the
ALJ, reasoning that because the employer/insurer failed to
file the appropriate notice forms within 60 days of the ini-




tial June 11, 2001 release, the employer/insurer was barred
from filing a subsequent Form WC-104 unless and until
there was a change in the claimant’s status.

The Court of Appeals disagreed with the Superior Court’s
holding. Specifically, the Court of Appeals stated that noth-
ing in O.C.G.A. § 34-9-104 or Board Rule 104 supports the
Superior Court’s “changed status” requirement and neither
the statute nor the rule places a limit on the number of
times an employer may seek to reduce benefits based on
substantially similar work releases. The Court of Appeals,
instead, adopted the reasoning of the Appellate Division in
holding that the notice is invalid, not because it is similar
to a previous notice, but because it was issued more than
60 days from the time the restrictions were determined. On
the other hand, the Court of Appeals found that the Superi-
or Court was correct in determining that the second notice,
generated over five months from the last medical evalua-
tion and four months from the FCE, was untimely.

Although the Court of Appeals ruling confirms that the em-
ployer must strictly comply with the 60 day notice require-
ments under O.C.G.A. § 34-9-104(a)(2) and Board Rule 104,
it did also maintain that an employer’s failure to comply
in one instance, did not bar compliance later should there
be another light duty release issued by the treating physi-
cian. Admittedly, most employer/insurers have reasonably
assumed it was proper to serve a WC-104 upon a claimant
within 60 days of any light duty release issued by the treat-
ing physician, whether or not it was the first. This case sim-
ply provides support for this, in addition to clarifying that
an improperly served WC-104 does not bar an employer
from serving a subsequent one that meets the requirements
of O.C.G.A. § 34-9-104(a)(2) and Board Rule 104.
Hughston Orthopedic Hospital et al. v. Wilson,
A10A1098 Ga. Ct. App. (October 19, 2010).

In Wilson, the Court of Appeals addressed the question
of whether the employee sustained a compensable in-
jury where she exhibited rather bizarre symptoms, which
she related to exposure to wallpaper glue and primer. In
Wilson, the employee worked as a clinical technician for
Hughston Orthopedic Hospital. In May 2006, the claim-
ant was assigned to a hospital floor where new wallpaper
was being installed. On two occasions, the claimant felt sick
from the fumes from the wallpaper glue and primer, but she
was able to keep working. On May 25, 2006, however, the
fumes left the claimant unable to breathe and again feel-
ing sick. She was taken to the emergency room, where she
fainted and was admitted to the hospital for further obser-
vation. According to the claimant, she then exhibited signs
of brain injury, including inability to talk, inability to walk,
and headaches. Nonetheless, the claimant had a battery of
tests, all of which revealed normal brain functioning. The
claimant never returned to work.

The claimant filed a workers’ compensation claim against
her employer. The employer/insurer took the position that
the claimant’s condition was not the result of her exposure
to the fumes but rather was psychogenic in nature. The
Administrative Law Judge denied the claimant’s request
for benefits. The Administrative Law Judge had the op-
portunity to observe the claimant’s demeanor and conduct
while testifying and noted that the claimant “stuttered in
a bizarre, sporadic pattern which appeared to be feigned,”
“would lapse into talking like a baby,” “would speak in a
very shrill high-pitched tone at times,” and “on several oc-
casions sounded as though she were speaking in tongues.”
The Administrative Law Judge found that the claimant ap-
peared “psychiatrically disturbed” on the witness stand and
concluded that her testimony seemed “feigned, contrived
and grossly exaggerated.” Ultimately, the Administrative
Law Judge concluded that while the claimant may have
had a temporary adverse reaction to the wallpaper chemi-
cals, she failed to prove by a preponderance of the evidence
that her symptoms were caused by work-related chemical
exposure.

The claimant appealed to the State Board, but the State
Board adopted the Administrative Law Judge’s findings
and conclusions. Nonetheless, the Superior Court reversed
the Award of the State Board, finding that the State Board
had misconstrued the evidence and improperly substituted
its lay opinion for that of the medical experts.

The Court of Appeals held that the Superior Court was
in error in reversing the State Board’s decision, given the
“any evidence” standard of review that the Superior Court
was obligated to apply. The Court of Appeals reasoned that
there was some evidence to support the State Board’s de-
termination that the claimant’s condition was not caused
by a work-related chemical exposure. Specifically, the State
Board found that the claimant lacked credibility and was
not convinced by the testimony of Dr. Larry Empting, who
was the only physician who linked the claimant’s symptoms
to chemical exposure at work.

The Home Depot et al. v. McCreary, A10A1408 Ga. Ct.
App. (November 16, 2010).

In McCreary, the claimant sustained a cut on her left
eyebrow at work in July 2001 when a 76-pound sheet
of plywood struck her. The claimant treated outside the
workers’ compensation system, returned to work the
next day, and made no workers’ compensation claim. The
claimant stated she then began experiencing cognitive
difficulties that made her job difficult, and medical doctors
concluded that the claimant’s problems resulted from the
2001 head injury. In the meantime, the claimant injured
her neck at work in January 2002 and filed a workers’
compensation claim based on that injury. The claimant
went out of work in June 2003 for reasons that were
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in dispute. The 2002 neck injury was determined to be
compensable and the claimant began receiving temporary
total disability benefits for that injury in July 2003.

The claimant sought workers’ compensation benefits for
the 2001 head injury arguing she sustained a fictional new
injury when her symptoms became so bad that she had to
stop working in June 2003. The claimant conceded that the
statute of limitations had run on the 2001 injury, arguing
instead that June 2003 was the date of her alleged compen-
sable fictional new injury.

The Administrative Law Judge noted the issue was wheth-
er the claimant was entitled to income benefits from June
to July 2003, and to medical benefits for the head injury.
The Administrative Law Judge also noted that the parties
agreed that the statute of limitations had run on the 2001
injury. Nonetheless, the Administrative Law Judge still
awarded psychological and psychiatric treatment for the
2001 head injury and over $8,500.00 in medical expenses
incurred since 2001. The Administrative Law Judge made
no findings regarding whether the claimant suffered a fic-
tional new injury when she left work in June 2003, nor
with respect to her claim for income benefits from June to
July 2003.

The employer/insurer appealed to the Appellate Division,
which reversed the Administrative Law Judge’s award be-
cause the statute had run on the 2001 injury and “no evi-
dence” supported the claimant’s contention that her work
aggravated the head injury, but instead showed she had
preexisting unrelated cognitive issues.

The Superior Court set aside the Appellate Division’s con-
clusion that no evidence supported the claimant’s claim
that her cognitive function deteriorated as a result of her
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continued employment. The Superior Court also remanded
the claim back to the Appellate Division to weigh the con-
flicting evidence contained in the record and for clarifica-
tion as to whether the doctrine of aggravation of a preexist-
ing condition was considered.

The Court of Appeals held that the Superior Court cor-
rectly remanded the claim back to the Appellate Division
to weigh the conflicting evidence contained in the record.
Specifically, the Court of Appeals stated that the Appellate
Division was incorrect in holding that no evidence showed
the claimant’s job made her worse, because the record did
contain some evidence that the stress of the claimant’s job
made her cognitive dysfunction worse. The Court of Ap-
peals also held that the Superior Court properly remanded
the case to the Appellate Division to consider whether the
claimant had a preexisting cognitive dysfunction that was
worsened by her employment until it became disabling be-
cause the Appellate Division’s failure to do so was an error
of law. In fact, the Court of Appeals found that the Appel-
late Division affirmatively misstated the applicable burden
of proof.

This case presents an interesting example of how employ-
ers and insurers can encounter unexpected outcomes at
hearings before the State Board. Here, the Administrative
Law Judge awarded medical benefits based on a date of
accident that the parties agreed was barred by the stat-
ute of limitations and failed to address the only theory un-
der which such an award could be based. Then when the
employer appealed to the Appellate Division, it obtained a
favorable ruling, but the Superior Court and the Court of
Appeals both found that the Appellate Division incorrectly
applied the law, including an affirmative misstatement of
the applicable burden of proof.
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